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KILPATRICK’S OPPOSITION TO 

GOVERNMENT RESTITUTION REQUEST

I. INTRODUCTION

The Government’s request that this Court Order Mr. Kilpatrick to pay

restitution in the amount of $1,637,087.00, should be rejected because it does not

meet the requirements of 18 USC §3663A. There is not a count of conviction

which supports an order of restitution related to DWSD contract CM-2014 as

recommended by the Government. Neither has the Government presented an

adequate basis for this Court to determine an amount.
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II. PROCEDURAL HISTORY CONCERNING RESTITUTION

The jury found Mr. Kilpatrick guilty on Counts 1-5, 9, 17-26, 28 and 30-36

of the Fourth Superseding Indictment on March 11, 2013. This Court sentenced

Mr. Kilpatrick to a custodial term of 28 years on October 10, 2013.  It ordered

restitution in the amount of $4,584,423.00 at a separate hearing on December 10,

2013. 

 Mr. Kilpatrick’s PSR recommended that restitution should be ordered

pursuant to 18 USC§3663A but it advised the Court that “the total amount of

restitution is yet to be determined” (PSR,¶ 173), even though the PSR included a

detailed, comprehensive review of the various DWSD contracts about which the

Government presented evidence at trial. (PSR ¶¶’s 18-91). Of those, CM 2014, the

only contract which the Government now argues should be the basis of a

restitution order on remand, is described in the PSR at ¶’s 80-81. These paragraphs

include no allegation about any loss to the City of Detroit or DWSD. The PSR

includes a detailed chart at ¶91 that  is a compilation of all the relevant DWSD

contracts for which evidence was presented at trial, profits generated and a total

“gain” amount  used for guideline scoring purposes. In spite of all of that

information and all of the trial record including testimony and voluminous

exhibits, the Probation Department recommended using contract “gain” to
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calculate sentence guidelines because it just was not feasible to calculate a “loss.”

(“To compute the guideline range for the Racketeering and Extortion Counts, the

value of the benefit received (i.e., revenues generated) will be used”) ( PSR, ¶ 91)

Apparently for the same reason, because it was not possible to readily calculate a

loss, it provided no  recommendation for a  restitution amount in the PSR.

The Government asked on November 11, 2013 that Mr. Kilpatrick be

ordered to pay $4,584,423 to the City of Detroit as restitution, jointly and severally

with Mr. Ferguson, representing that the amount was Mr. Kilpatrick’s fair share of

the total “gain” on all of the DWSD contracts at issue. While it acknowledged that

the MVRA is essentially compensatory (R504: Government Memorandum

Regarding Restitution, Pg ID 16405), the Government asked this Court to use the

same guideline gain computation it calculated as a proxy “loss amount” again for

restitution because any other method, in its view, was impracticable. According to

the Government in November, 2013:

It is impracticable to rebid the contracts, undo the work
performed and determine the amount that the City of
Detroit should have been charged for these projects. Nor
does the statute require such a detailed look into the past.

(Id at Pg ID 16407). 

Mr. Kilpatrick objected to the Government’s restitution proposal because it
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did not represent loss and  because it  conflated loss with gain used in the context

of calculating sentence guideline scores. (R508, Response in Opposition to

Government Memorandum Regarding Restitution, Pg ID 16417-14625). He

argued that the Government’s restitution rationale, fashioned to avoid becoming

“embroiled in intricate issues of proof that are more appropriately handled in civil

litigation,” (R504, Gov’t Memorandum Regarding Restitution, Pg ID 16404),

demonstrated the reasons why this Court should have declined to set a restitution

amount in 2013: because the Government theory was legally unsound and because

a fair determination of restitution was just too impracticable under all the

circumstances. This Court, however, agreed with the Government’s

recommendation to use “gain” in lieu of any other viable alternative. (“I don’t

think there is any way to parse out what the actual loss was as opposed to the

improper gain.”) (R543,TR 12/10/13, Hearing on Forfeiture and Restitution, Pg ID

16698).

      On appeal, the Sixth Circuit reversed and remanded the restitution Order.

United States v. Kilpatrick, 798 F3d 365, 388-391 (6  Cir. 2015) Its opinionth

explains several basic principles that must be used to calculate restitution, that, it

is suggested, are not met by the Government’s current proposal: 

• “The government bears the burden of proving a victim’s actual
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loss by a preponderance of the evidence;”

• “Although the MVRA does not require courts to calculate
restitution with exact precision, some precision is required -
‘[s]peculation and rough justice are not permitted;”

• “the court may require additional documentation or hear
testimony;” and

•  “. . . the court may forgo restitution if it “finds that
‘determining complex issues of fact related to the cause or
amount of the victim’s losses would complicate or prolong the
sentencing process to a degree that the need to provide
restitution to any victim is outweighed by the burden on the
sentencing process.”

(Id at 388). The Court of Appeals applied these to vacate the $4.5 million award. It

remanded with advice that this Court could consider: (1) requesting the

Government to submit additional evidence; (2) holding an evidentiary hearing;

and (3) conducting further proceedings limited to the restitution award. (Id at 391).

It also referred, without analysis or citation, to the winning Lakeshore Engineering

bid for the contract that is the subject of Count 9, CM-2014.  (Id at fn 3).1

III. DISCUSSION

The Government’s approach to calculating a restitution amount avoids each

  Count 9 of the Fourth Superseding Indictment alleges the defendants1

extorted $12.9 million for Ferguson’s companies from two other companies
identified as companies A and L. It does not allege bid rigging. CM-2014 is also
referred to in Count 1, RICO conspiracy, at Paragraphs 63-72.
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of options the Court of Appeals suggested for attempting to calculate restitution;

e.g. submitting additional evidence or holding an evidentiary hearing. It has

instead taken a lead from the Court of Appeals’ reference to contract CM-2014,

but does so without an adequate review of the all relevant facts. Its position

mischaracterizes this process as one to reduce the amount of the prior restitution

award when the Court of Appeals has vacated it. (R581, Government Brief on

Remand, Pg ID 17136). This proceeding is not one to reduce the 2013 amount. Its

purpose should rather be to determine whether there is any loss amount

attributable to an offense of conviction.

The amount the Government uses is actually based on bid amounts. It would

appear the Government has not taken into account what the DWSD actually paid

on CM-2014. 

A. RESTITUTION FOR CM-2014 TO DWSD CANNOT BE BASED ON

COUNT NINE WHICH ALLEGES EXTORTION OF A CONTRACTOR.

The Government’s proposal that this Court now fix a restitution amount for

Mr. Kilpatrick’s “criminal conduct” (R581, Government Brief, 11/2/16, Pg ID

17136), misses consideration of the language of the statute that requires restitution

to be ordered to the victim of the offense of conviction for harm that was a direct

and proximate cause of an offense. 18 USC §3663A. Using the language of the
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statute as a reference, it appears that there are two possible offenses of conviction

that concern CM-2014, the contract the Government proposes should be used by

this Court on which to base restitution, Count One (RICO Conspiracy) and Count

Nine (Hobbs Act extortion). 

Count Nine includes allegations concerning CM-2014, but the Count Nine

offense is extortion of a contractor, not the City of Detroit. The City of Detroit (or

DWSD) is not a “victim” of the Count Nine offense within the meaning of the

restitution statute.

The meaning of the  term “victim” for purposes of the statute includes  “ a

person directly and proximately harmed as a result of the commission of an

offense for which restitution may be ordered...”  18 USC §3663A(a)(2). As

defined that way, the DWSD is not a person or entity directly harmed by the

extortion of a third-party contractor charged in Count Nine within the meaning of

the restitution statute. Count Nine is not a basis for restitution concerning CM-

2014. United States v. Maturin, 488 F3d 657, 660 (5  Cir. 2007)(The general ruleth

is that “the restitution award can only encompass those losses that resulted directly

from the offense for which the defendant was convicted.”); United States v.

Speakman, 594 F3d 1165 (10  Cir. 2010)(In order to show that one is a victimth

under the MVRA, “the government must show both that the defendant’s conduct is
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the “but-for” cause of the individual’s harm and that the defendant “proximately”

caused the harm.”) 

The meaning of the term victim also includes “any person directly harmed

by the defendant’s criminal conduct “in the case of an offense that involves as an

element a scheme, conspiracy, or a pattern of criminal activity,” Id, but the

elements of the Count Nine Hobbs Act offense do not include a scheme,

conspiracy or pattern. (R406, Jury Instructions -Hobbs Act, 2/11/13, Pg ID 14420-

14426). The Count One RICO conspiracy charge does of course include those

elements but it fails to satisfy other parts of the restitution statute.

The Count One RICO conspiracy includes allegations that concern CM-

2014 (R74, Indictment, Count One, Para. (F), 2/15/12, Pg ID 400-403); however, 

there was no finding in the jury’s verdict about those allegations or about any

racketeering acts. There was only a verdict of guilty. (R277, Verdict Form, Pg ID

2213). A restitution determination on Count One then must first require a finding

by a preponderance that there is a “cause” for restitution before there can be a

determination of an amount. However, because the facts related to CM-2014

(discussed below) are  complex, any restitution analysis with regard to CM-2014

must first inquire whether the facts relating to that contract and “related to the

cause and amount of the victim’s losses [that] would complicate or prolong the
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sentencing process to a degree that the need to provide restitution to any victim is

outweighed by the burden on the sentencing process.”18 USC §3663A(c)(3)(B);

Kilpatrick, 798 F3d at 388. If they are overly complicated, that is reason that

restitution should not be ordered. It is at the very least the case that figuring out

whether there should be restitution and what the amount would be is much more

complex than simply subtracting the amount of the CM-2014 losing bid from the

amount of the winning bid as the Government submits. (R581, Government Brief,

Pg ID 17137).

B. ANY ATTEMPT TO DETERMINE THE CAUSE AND AMOUNT OF 

RESTITUTION IS NOW IMPRACTICABLE.

It is the Government’s argument that the restitution amount should represent

the difference between the Lakeshore Engineering winning proposal on CM-2014

and the next lowest bid from Superior, not because of extortion. Implicitly, it

argues that Lakeshore won the bid only through a manipulated bidding process for

which Mr. Kilpatrick had responsibility. It does not claim that Lakeshore did not

perform the work, that the DWSD did not get what it contracted to obtain or that

Lakeshore’s bid was in any way artificially inflated because of fraud, collusion or

for any reason.

But nothing has really changed since sentencing in 2013 when the facts 
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were too complex, except perhaps that the Government now only looks to one of

the complicated sewer repair construction contract scenarios.  That just limits the2

amount there is to consider. It doesn’t make it any easier to figure out. The trial

record that was not enough to support the Government’s burden in 2013 (without

using its alternative gain analysis) is not enough now.

According to trial testimony, much as the court observed at the time it first

ordered restitution in 2013, the DWSD contract award process is inherently

complicated and involves subjective evaluation of a contractor’s ability to perform

by a team of contract professionals at the DWSD. (R348: TR 10/22/17, Edwards,

D. Pg ID 7495). Three city officials gave testimony related to the contract: Daniel

Edwards, Darryl Latimer and Kim Harris. 

  Although not controlling, it is suggested that the rationale of equitable2

doctrines such as the collateral estoppel rule, United States v. Williams, 612 F3d
500, 510-514 (6  Cir. 2010), including fairness and efficiency, should beth

considered to reach the same conclusion on restitution the court did the first time
around, that any attempt at computation of an actual loss is just too impracticable.
That result is consistent with the exception to the statute’s requirement that
restitution need not be ordered where the facts are too complicated. §3663A(c)(3).
Here, in addition, this Court has already ordered a forfeiture judgment in the
amount of $4,585,423, the City of Detroit has sued Mr. Kilpatrick for a large
amount, Macomb Interceptor Drain Drainage District, et.al. v. Kilpatrick, Case
No. 11-13101, and his financial resources (18 USC §3664(e) (his enormous
liabilities) as shown in his PSR (¶¶ 156-158) are, of course, further exacerbated by
his remaining period of incarceration for the balance of the 28 years custodial term
imposed by this Court.
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DWSD Grant Manager Daniel Edwards testified that contracts, including

CM 2014, were awarded to the lowest responsive bidder, not just to the bidder

with the lowest proposed contract amount. (Id, Pg ID 7493-94). A detailed

contract proposal evaluation process was used to determine how the contractor

scored on a number of criteria. Costs alone, that is price, did not directly track to

bid ranking. According to Mr. Edwards, “[w]ith RFP’s, or requests for proposals

that are scored, cost is only one portion of the equation. You have other criteria

which are there, which is the ability to perform work, staff experience, work plan

and, of course, local economic development.” (Id, Pg ID 7569).

DWSD did not reject bids just because they came in higher than the

department’s own initial internal estimate. The Department’s Engineer’s Estimate

for CM 2014 was $10,700,000.00. (Govt Exhibit LS3-17). Only one bidder was

under that amount. Six were over it, including those for Superior as well as

Lakeshore. Bids were not rejected out of hand, however, because they exceeded

the engineer’s estimate. The winning bid amount on CM-2014 was submitted by

Lakeshore Engineering at $13,485,655. (Govt Exhibit LS3-23.0002).  

The Government ignores all of this detail and asks this Court to just use the

bid amounts without regard to the amount actually paid. (Exhibit. LS3-17). The

Government’s claim that the bid evaluation process was corrupted because the
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winning bid was submitted by “Ferguson/Lakeshore”, is simply wrong. It was

submitted by Lakeshore Engineering alone. (Exhibit LS3- 2). Neither Ferguson

nor his company is mentioned in the Lakeshore bid. There are of course eight

subcontractors listed as part of the Lakeshore “team,” including E&T Trucking,

the firm the Government alleged was affiliated with Ferguson, but its name is

submitted as one of eight proposed subcontractors, not as a partner. If E&T did not

have its own track record with DWSD as the Government has argued, that was

open for the DWSD to examine and criticize in the evaluation process.

As explained by Mr. Edwards’ trial testimony, an initial evaluation of seven

firms that submitted bids on CM 2014 was done using a standard cost analysis. It

ranked Superior first, EBI second and DPM (Detroit Program Management) third.

(R348: TR 10/22/12, Pg ID 7550-51). However, Director Mercado, then approved

the use of an alternative ranking method using an average cost analysis, intended

essentially to eliminate those farthest from the average bid amount. (R359: TR

11/27/12, Pg ID 9063). Using this method changed the outcome. Under the

average cost method, Detroit Program Management was ranked first and 

Lakeshore Engineering second. (R348: TR 10/22/12. Edwards, Pg ID 7562).

Darryl Latimer suggested the use of the method. (R359: TR 11/27/12, Latimer, Pg

ID 9053). None of the parties submitting bids were informed of the change. (R348,
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TR 10/22/12, Edwards, Pg ID 7559-60). 

There is no evidence even suggested by the Government that the change to

the average cost analysis was manipulated by Mr. Kilpatrick, that he was aware of

it or that Mr. Ferguson was aware of it. According to Mr. Edwards, it was that

change that moved Lakeshore into the winning position for CM-2014. (Id, Pg ID

7561-64). As a result, according to Mr. Edwards, DPM came in first followed by

Lakeshore. Superior moved to third. After DPM was awarded the related contract,

CM 2015, Lakeshore was then awarded CM 2014. According to Mr. Edwards, it

was the average cost analysis that placed Lakeshore in the winning position for

CM 2014, after DPM was awarded the related contract CM 2015, not contract

manipulation 

However, somewhat differently than Mr. Edwards testimony, Darryl

Latimer testified that Lakeshore moved into second place in the contractor ranking

over Superior and was awarded the CM 2014 contract after Superior’s

subcontractor DLZ lost its Detroit Headquarter Based certification (DHB). (Id, Pg

ID 9070-89). He explained that at a meeting with the mayor to discuss economic

development, he, Latimer, volunteered that DLZ was headquartered in Columbus,

Ohio, not Detroit. (Id at 9070).  It was after that meeting that he learned that

DLZ’s certification was revoked. (Id, Pg ID 9077).
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Essentially, the Government argues that Lakeshore won the contract – or

that Superior lost it – because the Superior bid “was thwarted” when Human

Rights employee Kim Harris was instructed by his boss to decertify a

subcontractor to Superior because “Kilpatrick had given the order for this to be

done.” (R581, Government Brief on Remand, Pg ID 17137). This argument

mischaracterizes the evidence and fails to take into account the complicated cost

and performance analyses done by an independent team of DWSD evaluators to

reach their own recommendation to award CM-2014 to Lakeshore.

Kim Harris, an employee in the city Human Rights Department, testified

over defense objection at trial to hearsay testimony (R424, In-Chambers

Conference, 11/29/12, Pg ID 15057-58), that he was directed by his boss, deceased

at the time of trial, Gerard Grant Phillips, to withdraw the economic development

certification of a Superior subcontractor DLZ. (R361: TR 11/29/12, Harris, Pg ID

R361, TR 11/29/12, Phillips, Pg ID 9371). It was Harris’ testimony that Phillips

came to his office and told him to do it because the mayor wanted it to happen, or

something like that. He couldn’t recall the words more exactly. Harris testified to

no conversation with the mayor. What he described was third-hand information, at

best. Here, Harris’ testimony that Phillips said he got some form of direction he

attributed to the Mayor does not necessarily mean that the mayor actually gave
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that direction or any direction. Darryl Latimer’s trial testimony that at his own

meeting with the mayor there was discussion about contractors who may not have

met city requirements for DHB status, and particularly DLZ, is not to the contrary.

(R359, TR 11/27/12, Latimer, Pg ID 9070-73).

Neither Harris or Latimer, however, testified exactly how the change in the

DLZ certification status actually factored into the DWSD evaluation of the seven

contractors that had submitted proposals considered for CM-2014. That process is

all reprsented in Government Exhibits LS3-4 and LS3-13, the DWSD evaluations

for CM-2014. The first uses a standard cost evaluation and the second the average

cost evaluation.(R348, TR 10/22/12, Edwards, Pg ID 7544-48, 7560). They each

show analyses by four evaluators, A through D, in five major categories divided

into multiple sub-parts. Each line item was given a score by each evaluator.

Any consideration of the details of these evaluations should support the

conclusion that the contract award outcome could not have been fixed as a result

of Harris’ recommended decertification of DLZ and that it was complicated. The

evaluation work product on Exhibts LS3-4 and LS3-13 are complex. They do not

support the Government position that the evaluation was the product of rigging.

The evaluators are shown anonymously identified only by letters A through D.

Their scores changed for both their cost evaluations and DHB evaluations, from
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their first evaluation to the second. The “cost” or price score for both Superior and

Lakeshore changed from the first to the second evaluation. It went up for both, not

an expected result of bid manipulation. The DBH evaluations for both changed as

well. In the end, the total scores for the two companies differed by only about 12

points out of total of up to 4,000 points. It would seem incomprehensible that

someone could scheme in advance to manipulate the evaluation scores to come out

so close to each other as  part of an alleged clandestine scheme to thwart the

process in favor of Lakeshore.  Mr. Edwards testified about the scoring process at

trial in a general manner, but it is believed that no one really explained how each

of the evaluators did their jobs.

IV. CONCLUSION

The Government’s attempt to find a basis for a restitution award in the

amount of $1,637,087 from the trial evidence concerning DWSD contract CM-

2014 fails to establish that it follows from the Count One RICO conspiracy

allegations. The facts to which the Government now points do not support a

finding that the contract was awarded to Lakeshore Engineering because the

process was rigged in its favor by Mr. Kilpatrick. The trial testimony of Kim

Harris to which the Government primarily looks only indicates that he thought that

the mayor at the time of the evaluation wanted DLZ decertified. That is not exactly
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proof that he told them to take away the certification. The Government argues this

reduced the evaluation score for Lakeshores’ competitor, Superior. But the

evaluation worksheets prepared for the proposal evaluation demonstrates that

numerous- unexplained - factors went into the mix and that the ultimate decision

was based on evaluations by four anonymous scorers. Neither does the

Government present a basis on which to conclude what a loss amount would be if

there is a “cause” for a loss.

It is, therefore, respectfully suggested that this case now becomes an

instance in which the process by which to attempt to determine restitution is too

complicated and time consuming to pursue the specter of restitution as part of Mr.

Kilpatrick’s 28 years custodial sentence. 

Respectfully submitted,

GUREWITZ & RABEN, PLC

By: s/Harold Gurewitz 
333 W. Fort Street, Suite 1400
Detroit, MI 48226
(313) 628-4733
Email:  hgurewitz@grplc.com 

Date:February 7, 2017 Attorney Bar Number: P14468
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